JOHN A. JAROS
E-MAIL: johnj@irhc.com

Ext. 240

RILEY RIPER HOLLIN & COLAGRECO
ATTORNEYS AT LAW

June 1, 2021

Via first class mail and email to: nlovekin(@eastmarlborough.org

Neil Lovekin, Township Manager
East Marlborough Township

721 Unionville Road

Kennett Square, PA 19348

Re:  802-804 and 806 E. Baltimore Pike
Request to Amend a Conditional Use Opinion and Order dated June 3, 2019

Dear Neil:

I represent 802 E. Baltimore Pike, LLC, the equitable owner of the 7.5-acre property
located at 802 East Baltimore Pike in the Township. The property consists of tax parcel numbers
61-6-97, 61-6-97.1, 61-6-98, 61-6-99, 62-4-106.3 and 62-4-107. The property is located in the
Multiple Use (MU) District of the Township.

My client applied for and obtained conditional use approval in June of 2019 that was
approved with conditions to develop a 3,558 square foot drive-through bank, a 5,189 square foot
gasoline service station and retail facility, and a 25,500 square foot 2-story medical office
building as authorized by Sections 902.C.2, 8, 16 and 21 of the Township Zoning Ordinance. I
am writing at this time to request to amend that June 3, 2019 conditional use approval.

My client requests to amend the conditional use approval by eliminating the 3,558 square
foot drive-through bank facility and replacing it with a +/-2,325 square foot restaurant/restaurant
take-out facility and slightly modifying the layout of the gasoline service station and retail
facility. We are in the process of preparing a plan to reflect those changes and hope to be able to
provide it to you shortly as a supplement to this application to amend the prior conditional use
approval.
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As this is an application to amend the June 2019 conditional use approval we request the
Township to consider a modification of the normal conditional use application fee. Please let me
know the Township’s position in that regard.

Sincerely,
s/ Yol 4. Yarac
John A. Jaros
JAJ/kd]
cc: Ryan Jennings, Esquire — Township Solicitor (via email only)

1295542.1
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NARRATIVE

By Decision & Order dated June 3, 2019 the East Marlborough Township Board of
Supervisors granted conditional use approval, along with thirty (30) conditions, pursuant to
Article IX, Sections 902.C 2, 8, 16 & 21 to the Applicant, 802 E. Baltimore Pike, LLC, for a
3,558 square foot bank with drive-through, a 5,189 sq. ft. gasoline service station and retail
facility and a 25,500 sqg. ft. two-story medical office building on a 7.558 gross acre property
located at 802 E. Baltimore Pike [Tax Parcel Nos. 61-6-97, 98 & 99 and 62-4-106.3 & 107]. The
Applicant applies to amend that June 3, 2019 conditional use approval with conditions in order
to replace the bank with drive-through facility with a restaurant/restaurant, take out facility and
amend the footprint of the gasoline service station and retail facility as indicated on the revised/
amended conditional use plan set prepared by D.L. Howell & Associates dated June 10. 2021.

Requested changes/revisions to the conditions of the original conditional use approval
are set out below in red. If there is no comment then the condition would remain as originally

imposed.

1. The use and development of the Property shall be substantially in accordance with
the testimony and exhibits presented at the hearing and in conformity with the Findings of Fact
set forth hereinabove, except as specifically modified by the conditions set forth below. Without
limiting the foregoing, the maximum intensity of the development of the site shall be in

accordance with the plan submitted as Exhibit A-17, as follows:

a. A 3,558 square foot bank with a drive-through; requested to amend by eliminating
the 3,558 square foot bank with drive-through and replacing it with a 2,332 square
foot restaurant/restaurant, take out as permitted by Section 902.C(5) as indicated

on the revised/amended conditional use plan set and.

b. A 5,280 square foot 8 MOP fuel canopy Royal Farms gasoline service station and
5,189 square foot retail facility; requested to amend by revising the gasoline
service station and retail facility to adjust the size of the building (5,440 sq. ft.)
and parking layout as indicated on the revised/amended conditional use plan set.

Applicant also requests to amend/remove the brand name “Royal Farms” from the
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proposed use, as the tenant may be one of several convenience market with gas

providers.
c. A 25,500 square foot two-story medical office building.

2. The land development plan to be submitted pursuant to the Township's
Subdivision and Land Development Ordinance shall be substantially in accordance with the

Alternate Conditional Use Site Plan submitted as Exhibit A-17.

3. Applicant shall obtain land development plan approval from Kennett Township

only if required by Kennett Township.

4. Applicant shall comply with the recommendations of both the fire chief and also
the police chief to the extent required by this Board. In particular, Applicant shall address the
lack of perimeter access on two sides of the Royal Farms building with respect to fire safety and
security. Also, Applicant shall implement any necessary alterations to assure public safety

(including interior site circulation for emergency vehicles).

5. The Applicant shall construct, at Applicant's expense, a handicap accessible
sidewalk to accommodate pedestrian and bike use to a minimum width of 8 feet along the

frontage with Baltimore Pike.

6. There shall be no visibility of rooftop HVAC, plumbing or other equipment from
Route 1 and neighboring properties. All such equipment must be screened from view utilizing a
pent roof or similar method, with a height of the screen material to be at least as high as the top

of the equipment.

7. The appearance of the buildings shall be substantially in accordance with the
styles and building materials predominating in the Baltimore Pike corridor of the Township, to
wit, that the materials shall be predominately brick face with a pitched roof, using a standing
seam metal roof, unless variations are approved by the Board of Supervisors. In addition, glass
windows shall not extend down to floor level. At the time of review of Applicant's land
development plans, Applicant shall submit renderings of the appearance of the buildings for

review and approval by the Board of Supervisors.
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8. Applicant shall provide public water and public sanitary sewer service to the

proposed buildings before any certificates of occupancy shall be issued.

0. Deliveries for the rear convenience market with gas facility shall be between 7:30
A.M. and 9:00 P.M., Monday to Friday; 8:00 A.M. to 6:00 P.M. on Saturday, and no deliveries

on Sunday.

10.  Applicant shall conduct new traffic counts on School House Road in the study
area. Projected levels of service and queueing issues at the intersection of School House Road
and Onix Drive as a result of the proposed land development, compared to the design year
without development conditions for the Property with the PennDOT improvements, will be
evaluated with the new traffic counts. As a result, Township reserves the right to require
Applicant to make highway improvements to the intersections of School House Road with Onix
Drive and Route 1, which may include road widening to accommodate an additional lane. The
Township will reasonably assist Applicant in obtaining any required right-of-way with Applicant

reimbursing the Township for all reasonable costs related thereto.

11.  Applicant shall implement a traffic simulation of the study area using SimTraffic
software to demonstrate how the Route 1 corridor will operate after the PennDOT improvements
have been installed and all of the proposed uses on the Property are in operation. The results of
the SimTraffic simulation shall be presented to PennDOT. Furthermore, the Township traffic
engineer shall be invited to all meetings with PennDOT officials with respect to Applicant's

Highway Occupancy Permit applications.

12. PennDOT has required Applicant to prepare and implement an Alternative
Transportation Plan (ATP) to mitigate impacts to the intersection of Route 1 and School House
Road. The ATP, the improvements identified in the (ATP) and any other offsite improvements
shall be developed with input from the Township Traffic Engineer and shall receive approval by
the Board of Supervisors. The improvements shall address, but not be limited to: 1) queuing on
southbound School House Road at the intersection with Route 1 to ensure that queues do not
adversely impact the operation of the intersection of School House Road and Onix Drive; ii)
queuing on eastbound Route 1 at the intersection with School House Road, which is shown in the

November 9, 2018 Transportation Impact Study to extend to the merge point with Old Baltimore

1299986.3



Pike, to ensure that there are sufficient gaps in traffic for vehicles to weave in the area between
Old Baltimore Pike and School House Road; iii) queuing in the proposed westbound Route 1 left
turn lane to ensure that queues do not extend into the through lane. The Applicant shall

implement the recommended improvements at its cost.

13.  Access to the signalized intersection shall not be permitted prior to the completion
of the PennDOT construction project which will add additional eastbound and westbound

through lanes.

14. The building permit for the convenience market with gas facility shall not be

issued until the PennDOT construction project contracts have been awarded.

15. The convenience market with gas facility shall not be permitted to open until
PennDOT adds the additional eastbound and westbound through lanes and the revisions to the
signalized intersection are permitted and operational. However, Applicant may amend the

conditional use application and plan, and the HOP application with PennDOT.

16.  Applicant shall comply with all requirements in the Environmental Covenants,
including but not limited to, conducting vapor testing and implementing required construction

procedures.

17.  Applicant's stormwater management plan and post-construction management plan
shall ensure that the volume and rate of runoff from the Property does not increase and/or worsen
flooding conditions on lower-lying properties. The parking lot inlets shall be designed to comply

with standards applicable to high-quality streams.

18. Applicant shall provide landscaping and lighting in accordance with applicable
ordinance standards, with the final details thereof to be subject to further review by the Township
Engineer and the Township Landscaping and Lighting Consultants during land development plan
review stage. In particular, Applicant shall comply with Township Landscape Consultant's
recommendations regarding the specimen trees and the prevention of adverse impacts from
construction or impervious surface taking into consideration the zoning relief obtained by the
Applicant. This may require the adjustment of building location or size or other engineering

controls to protect the trees. The Applicant shall also provide adequate buffering for residential

4
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properties in Kennett Township to the South of the Property consistent with the buffering

standards in the Ordinance and the recommendations of the Township's consultant.

19.  All trash pick-up shall be between the hours of 7:30 a.m. and 8:00 p.m., Monday
through Friday, and the hours of 8:00 a.m. and 6:00 p.m. on Saturdays. There shall be no trash
pick-ups on Sundays.

20. The signage for the Property shall be in conformity with applicable Zoning

Ordinance requirements unless future relief is obtained.

21. For each use on the Property, Applicant shall provide a number of parking spaces
equal to the number of required handicapped parking spaces with electric motor vehicle recharge

stations or the capability to access electricity for trickle chargers.

22. The Applicant shall secure all permits and approvals necessary for construction of
the project, prior to the commencement of construction. Such permits and approvals shall
include, but not be limited to (i) Chester County Conservation District approval of the Erosion
and Sedimentation Control Plans, (ii)) Township approval of the Post-Construction Stormwater
Management Plans, (iii) DEP approval of the planning module or exemption for sewage

treatment and disposal and (iv) PennDOT Highway Occupancy Permit.

23. The Applicant shall make a contribution for the acquisition or improvement of
firefighting, rescue, ambulance, and other emergency services, equipment, securing the safety of
the proposed development, its employees and customers. The amount of this emergency services
contribution shall be at the rate of $400 per 1000 square feet of total floor space, being a total of
$13,788.80, due at the time of the issuance of the first building permit.

24, The Applicant shall assume responsibility for a proportionate share of the
Baltimore Pike (Route 1) Highway Improvement Program. Based upon the testimony of 2,682
new daily trips for the development, Applicant shall make a payment to the Baltimore Pike
Improvement Fund in the amount of $257,472.00 ($96.00 per trip). The payment shall be made
to the Township at the time of issuance of the first building permit. The cost to make any
required offsite traffic improvements, as noted in Conditions 10 and 12 offsite improvements,

shall be credited against this obligation.
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25. The Applicant shall post performance guarantees for the installation of all
improvements necessary for the protection of public health, safety and general welfare, including
the stormwater management, landscaping and lighting facilities required by this Opinion and

Order.

26.  Except as modified by the conditions of this Order, Applicant shall comply with
all requirements of the Township's Subdivision and Land Development Ordinance and applicable
provisions of the Township's Stormwater Management Ordinance, unless specific waivers are

granted by the Board of Supervisors during the course of review of the land development plans.

217. The Applicant's project shall substantially conform with all representations made
during the conditional use hearing as amended, whether or not specifically referenced in this
Order or in the Findings of Fact and shall otherwise comply with all Applicable Law. Without
limiting the foregoing, the project shall conform with all physical performance requirements set
forth .in Zoning Ordinance Section 1811, unless a more stringent requirement is required by this
Opinion and Order. This may require the adjustment of the density, layout or square footage

approved in this Order.

28. All necessary permits shall comply with the PA Uniform Construction Code

(PAUCC), including building permits for modifications or fit-outs to existing structures.

29.  The Board of Supervisors reserves the right to make such modifications to the
project as may be requested by Applicant as the Board of Supervisors deems to be in the public
interest, without the necessity of reopening the Conditional Use hearing, subject to the Board's
providing prior notice of the proposed substantial modifications to the parties of record in the

hearing.

30. The Applicant shall, within sixty (60) days of the date hereof, reimburse the
Township for Township expenditures related to this Amended Application, including all fees
payable to Township consultants, the Township legal counsel and costs of the court stenographer

for appearances and transcripts.
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